N0 PROTEST ILL'CEI\?EDs o
felease coples to Discrisi

DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

Date: AUG 2 8 2000 | . Empl entification Number:

Contact Parson:

- Contact Number:

Dear Applicant: -

We have considered your application for recognition of exemption from federal income tax under
section 501(a) of the Internal Revenue Code as an arganization described in section 501 (c)(3). Based on
the information submitted, we have concluded that you do not qualify for exemption under that section,
“he basis for our conclusion and the facts upon which it is based are set forth below.

The information submitted indicates that you were authorized under the taws of the State of
B - it you were greated and established by the Sl City Council under SENENG ity
on You filed your application for recognition of exemption, Form
1023, on' which is more than 15 months from the end of the month in which you were
wrganized. In your application, you state that you want us to consider Your application as a request for
recognition of exsmption under section 501 (c)(3) of the Code from the date your application was received
and not retroactively to the date you were created or formed. ‘

Sections 7-13 and 7-14 of your creating ordinance state:

“The commission shall represent an official partnership between city and county government and

the private business community.  The commission shall manage and coordinate the comprehensive
and coordinated redevelopment of the center city area as the economic, cultural and governmental
heart of the city and county. - In fermulating and implernenting pians the commission will consult with
public agencies and private interests within the center city area, and will integrate the economic,
physical and environmental needs of business and residential district within the center city area.

The cormission shall act as the district management corporation for District No. Il and as mail
.management agency for District No. | so long as such district shall exist. The commission shall act - -
as a vacant property review commission for the center city area pursuant to *
M The commission shall perform such other duties and .~ _
functions as e delegated to it from time to time. e
“The commission, as now created within this article, is hereby appointed as the regulatory body for
District No. 1 for the purpose of regulating businesses shops, food establishments, arts and crafts,
vehicular traffic, and any and all other services as may be offered on the Main Street Mali for so fong

as such district shall exist. The commission is hereby appointed as the district management




corporation for District No. Il pursuant io“s the
same may be amended or any successor statute thereto.”

Section 7-17(a)(7) of your creating ordinance provides that your powers include assisting and acting
as the agent of your president in exercising the powers and functions delegated to your president
pursuant to section 13-2-107 of the*and your creating ordinance.

. Section 7-17(a)(8) of your creating ordinance provides that your powers include serving as the
vacant property review commission for the center city area pursuant to segtion
as same may be amended, and to exergise any and all powers and authority
delegated to you in such capacity or otherwise inherent in such capacity. Section 7-19(c) provides that in
this regard you shali have powers to make a written determination of blighting or deterioration within the
center city area, to certify such property to the City Council of th or the
Board of Commissioners, acting singularly or jointly, as blighted or deterlorated and to exercise any and
2ll powers and authorities delegating a vacant property review commission pursuant th

Section 7-17(b)(4) of your creating ordinance provides that your functions include sonducting the
business necessary for the management and operation of the Main Street Mall, including, but not limited
to, promotions, maintenance, security transportation and parking coordination, special events, and any
other function in connection with the operation of the mall. ' : ’

Section 7-18(b) of your creating ordinance, concerning shim clearance and redevelopment,
provides that your president is designated and inted to exercise the pawers prescribed by the
provisions of this section pursuant to '
Seclion 7-18(c) provides that whenever a petition is filed with your president by a public authority or by at
least five residents of them— charging that any structure within the center city area is unfit for
human occupation or use, or whenever it appears to the president (on hisMer own mation) that any
structure within the center city area Is unfit for occupation or use, your president shall, if his/her
preliminary investigation discloses a basis for such charges, issue and cauge to be served upon the
owner and any parties in interest of such structure a comnplaint stating the charges in that respect and
containing a notice that a hearing will be held before your president (or a designated agent) at a place
therein fixed, that the owner and parties in interest shall be given the right to file an answer to the
complaint and appear in person, or otherwise, and give testimony at the place and time fixed.

Section 7-23 of your creating ordinance provides that enforcament of any power or authority granted
you under your creating ordinance or as mall management agency of District | or district management
corporation of District li or any rules or regulations issued by you pursuant to such authority shall be

- -delogated by you to any employes of your staff, who may obtain a summons through the city municipal

nourt, and also to any city police officer, who may issue a summons or misderneanor citation or effect a

. physical arrest for violations. In addition to the remedies provided by your creating document, you may
" Issue an order requiring any violator to cease or suspend the facility causing such violation and/or initiate
- court proceedings to enjoin such violations. .

in your application, you state that your mission Is to improve the economy of A -
by coordinating an aggressive public/private program to promote the redevelopment and
economic growth of the Central Business improvement District. You state that you act as an umbrella

~ agency working in conjunction with your four affiliated entities -
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‘ - to provide incentives and assistance to encourage economic growth and development

within the Central Business Improvement District. You state that ou share facilities and staff with thesa
organizations, you appoint the Board of Directors of , you
8ppoint and administer the and substantially all of the directors of the-
are also your directors. You list the following activities as comprising
approximately 70% of your total activities, each activity being at least 10% of your total activities:

(1) serving as an information clearinghouse for downtawn activities,

(2) actively encouraging redeVelopment through adaptive reuse and new pfoject construction,
(3) advising the city and county govemments on downtown issues, |
(4) recommending and coordinating needed pubh'c;. improvements,

-(8) managing the Main Street Mall including coordinating main'tenang:e. landscaping, and
supervising regulations ahd, activities, and :

{6) monitering maintenance of public and private spaces.

in your letter dated NN you state that you promote, encourage, manage, and coordinate
the redevelopment of IR center city area. You state that under your authority as a district
management corporation, you were designated by the o act as the district
management corporation for District No. Il and as the mall management agency for District No. |. You

1.801(c)(3)-1(b) of the Income Tax Regulations except that they do not specifically state that you will be
{gnited to actlvities under section 501(c)(3) of the Code and that your bylaws and enabling statutes do not
gpecifically state what is to become of your assets upon dissolution. You state that your stated purposes,
tiowever, clearly show that you are not authorized to perform any type of activity that is not in furtherance
of your public purpose, and that if these two items are critical, your bylaws can be amended to more fully
comply with all the requirements of the regulations.

" You state that under

the state authorized the goveming body of a municipality to
anpoint a "Public Officer” and granted such appointed individuals the necessary powers to rid an area of
slums and deteriorated property. You state that one of the Public Officers appointed by the -City
Council was your president, and that your president in his individual capacity (andnot in his
representative capacity on your behalf) can file complaints and/or issue orders to repair or demolish the
property. You state that your president is your paid employee and is not a member of your board and
that, contrarlly, that person is autharized to perform the sfum clearance and redevelopment without any

" action, interfarence, recommendation, or input from your board of directors. You add that, for the record,

your president has-naver exercised his Public Officer auihority:

. You state that under oSNNI City Council, under the
arovisions of granted you the right to review vacant
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. property, and to certify blighted or deteriorated property to city and county officials. You state that you,
yourself, do not possess the power to require repairs or the demolition of a building, but that you act only
in an advisory capacity and have no powers that would be considered as regulatory or enforcement
powers. You state that any final decision would be the responsibility of th City Council and not
you. »

You state that the management of the main street mall consists of advertising and promoting the
mall, scheduling special events to attract visitors and customers to the mall, facilitating parking and

state that the management of the mall represents an insignificant (less than 10%) portion of the duties you

oerform. C

Section 501(c)(3) of the Code provides for the exermption from federal income tax of organizations
‘arganized and operated exclusively for raligious, charitable, or educational purposes so long as no part of
‘he organization's net earnings inures to the henefit of any private shareholder or individual.

Section 1.501(c)(3)-1(a)(1) of the regulations provides that in order fo be exempt as an organizatian
described in section 501(c)(3) of the Code, an organization must be both organized and operatad
exclusively for one or more of the purposes specified in such section. If an organization fails (o meet
either the organizational test or the operational test, it is not exempt.

 Section 1.501(c)(3)-1(b)(1)(i) of the regulations provides that an organization is organized
~axclusively for one or more exempt purposes only if its articles of organization limit the purposes of such

wwganization to one or more exempt purposes, and do not expressly empower the arganization to engage,

Gtherwise than as an insubstantial part of its activities, in activities which in themseives are riot in
furtherance of one or more exempt purposes.

Section 1.501(c)(3)-1 (b)(1)(iv) of the regulations provides that in no case shall an organization be

~gonsidered to be organized exclusively for one or more exempt purposes, if, by the tarms of its articles,

the purposes for which such organization is created are broader than the purposes specified in section

§01(c)(3) of the Code.

Section 1.501(c)(3)-1(b)(4) of the regutations pravides that an organization is not organized .
zxclusively for one or more exempt purposes unless its assets are dedicated to an exempt purpose, An
organization’s assets will be considered dedicated to an axempt purpose, for example, if, upon
dissolution, such assets would, by reason of a provision in the organization's articles or by operation of
law, be distributed for one or more exempt purposes, or to the federal government or to a state or local

© government, for a public purpose.

Ssction 1.501(c)(3)-1(cX1) of the regulations provides that an organization will be regarded as
"wperated exclusively* for one or more exempt purposes only if it engages primarlly in activities which
accomplish one or more of such exempt purposes specified in section 501(c)(3) of the Cods. An _
organization will not be so regarded if more than an insubstantial part of its activities is not in furtherance
of any exempt purpose. ’ ‘ : )

Section 1.501(c)(3)-1(d)(2) of the reguiations provides that the term "charitable” is used in section
§01{c)(3) of the Code in its generally accepted legal sense and Is, therefore, not to be construed as




limited by the separate enumeration in section 501 (€)(3) of other tax-exempt purposes which may fall
within the broad outlines of “charity” as developed by judicial decisions. Such term includes: relief of the
poor-and distressed or of the underprivileged, advancement of education or science, and promotion.of
social welfare by organizations designed to lessen neighborhood tensions or to eliminate prejudice and
discrimination. : ) o

Rev. Rul. 60-384, 1960-2 C.B. 172, hoids that a wholly-owned state or municipal instrumentality that
is a saparate entity and a counterpart of an organization described in section 501(c)(3) of the Code may
qualify for exemption under that section. However, the revenue ruling holds that an organization would
ot be a clear counterpart of a section 501(c)(3) organization if it is clothed with powers beyond those of
an organization described in section 501(c)(3), Examples of such powers, as setforth in the revenue

-~wuling, are enforcement or regulatory powers exercised in the public interest, such as hialth, welfars, or
. mafaty. ) ‘ :

. Rev. Rul. 74-14, 1974-1 C.B. 125, holds that a public housing authority incorporated under a State
“itatute conferring upon it the power to conduct examinations and investigations, to administer oaths, Issue
subpoenas, and make its findings and recommendations available to appropriate agencies does not
quallfy for exemption under section 501(c)(3) of the Code. The revenue ruling states that the
arganization’s investigatory powers are to be exercised for the purpose, among others, of collecting
information and making it available to appropriate agencies for use in furthering and enforcing iocal
ordinances regarding planning, building, and zoning matters. The revenue ruling concludes that such
powers are regulatory or enforcement powers of the kind referred to in Rev. Rul. 60-384, sypra, and
therefore the organization is not & clear counterpart of an organization described in section 501 (€)(3).

The information you have submitted fails to establish that you are described in section 501(c)(3) of
the Code. A portion of your powers with regard to both the vacant property review and slum clearance
are considered to be police powers as described and discussed in Rev. Rul, 74-14, supra. Regardiess of
‘whether you have exercised your powers that are allowed o you under, or
you possess such powers which are outside the scope of section
501(c)(3) of the Code. Also. your president was named as the Public Officer under the
. with all the attendant powers of that position as discussed under
~ the statute, not the individual person who happened to be your President at the time of the appointment.

When the person who is currently your president leaves that office, your new President will be the person
named as the Public Officer. You are empowered lo assist and act as your President's agent in carrying
out these police powers, Such powers, along with your investigatory, enforcement, and certification
powers under the Vac_ant property statute, disqualify you from recognition of exemption under section
501(c)(3) as provided in Rev. Rul. 60-384, gupra. -

Further, you are not organized exclusively for one or more exempt purposes under section 501(c)(3)
of the Code because (1) you are not organized for purposes limited to on OF mare purposes under
section 501(c)(3) by your organizing instrument (2) by the terms of
your arganizing instrument, your purposas are broader than the purposes specified in section 501(c)(3),

_x and (3) your assets are not considered to. be dedicated to an exempl purpose within.the meaning of ...
=section 501(c)(3) in the event of your dissolution, Amending your bylaws, as you have suggested, will not
#orrect any of these defects becauss your bylaws are not considerad to be your organizing instrument.




you do not qualify for recognition of exemption from federaj
income tax as an organization described sither In section 501 (c)(3) of the Code. Contributions to you are

not deductible under ssction 170 and you are required to file federal Income tax returns on Form 1120.

ence, If you want
une, when you file your protest statement. if YOu are to be represented by someone who is not one
n will need

of
your officers, that perso n to file a proper power of attorney and otherwise qualify under our
Conference and Practices Requirements. :

If you do not protest this ruling in a timely manner, it will be considerad by the Internal Revenue
Service as a failure to exhaust available administrative remedies. Section 7428(b)(2) of the Code
provides, in part, that a dedaratory judgment or decres under this section shall hat be issued in any SO
froceeding unless the Tax Court, the United States Court of Federal Claims, or the District Court i the
United States for the District of Columbia determines that the organization involved has exhausted
administrative remedies avallabie to it within the Intemal Revenue Service, ‘

877-828-5500 (a toll free number) or sending corespondence to: internal Revenue Service, TE/GE
Customer Service, P.O. Box 2508, Cincinnati, OH 45201 The appropriate state officials will be notified of
. this action in accordance with section 6104(c) of the Code.

-~ When sending additional letters 1o us with respect to thig case, you will expedite their Feceipt by
using the following address:

internal Revenue Service

Atin: T:EO:RA;T:2, Room 6539
1111 Constitution Ave, N,
Washington, D.C. 20224

" If you have any questions, please contact the person whose namae and telephone number are
shown in the heading of this letter; . :

_Sincerely yours,
Cllaat,.
Joseph Ch_asinh
Acting Manager

Exempt Organizations
Technical Group 2




